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Margaret Ann Wilkinson (mawilk@uwo.ca) is Canadian Library Association 
Copyright Committee editor for the Copyright Column. These copyright 
columns are authored or co-authored by members of CLA's Copyright 
Committee, and are published after peer-review by the rest of the Committee. 
The opinions expressed in these columns are those of the authors and do not 
represent the position of the Committee, of CLA or of OLA on any given 
topic. No column is intended to provide legal advice. 
 
Photographs perform a unique function because they capture moments in time and that 
capture is contemporaneous with the subject of the photo: “[a] writer doesn't necessarily 
have to be there to produce a story. A photographer, on the other hand, must be at the 
event when the event happens."1 
 
In 2012, the Copyright Modernization Act2 changed the Copyright Act in terms of 
application to photographs.  This column will first discuss how copyright now applies to 
photographs in Canada (who owns copyright and how long it lasts) and then describe 
the new users’ right now available in respect of commissioned photographs.  
 
The history of photographs in Canadian copyright law is complicated. In the past, the 
Copyright Act3 gave “unique treatment to photographic works in three main areas: 
authorship, term of protection, and ownership."4 Industry Canada has attributed that old 
Parliamentary attitude to copyright in photographs to the days “when photography was 
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the inadequacy of early photographic equipment restricted a photographer from 
expressing ‘originality’ in his or her work.”5  
As this column will fully explain, the result of the 2012 statutory amendments is that the 
treatment of photographs under the Copyright Act was changed so that there is now no 
difference between the treatment of a photograph and the treatment of any other work.  
These changes came into effect on November 7, 20126 but they affect all photographs 
in existence in Canada as at that date.  This does not mean that all photographs in 
existence in Canada are now in copyright:  but it does mean, as fully explained in this 
column, that: 
 
All photographs are in copyright in Canada if the photographers are still alive;7 and 
All photographs are in copyright in Canada if their photographers have died within 
the past 50 years.8 
 
No photographs are in copyright in Canada, at the time of publication of this column, if 
their photographer died more than 50 years before December 31 of this year (2015).  
Moreover, as the column begins by explaining, all photographs in Canada are now 
owned by the photographer who took them, from the time of the taking of the 
photograph – unless that photographer took the photograph as an aspect of her or his 
employment, in which case, though the photographer remains the “author” of the 
photograph, the initial ownership of the copyright in the photograph will lie with the 
employer (even if that employer is a corporation rather than an individual).9  The 
ownership of the copyright in a photograph in Canada now has no relationship to the 
question of how long the copyright in that photograph lasts: even where a corporation 
has come to own copyright in a photograph (either because it was taken as part of the 
photographer’s employment or because the photographer later transferred the 
ownership of the copyright to a corporation), how long the copyright in that photograph 
remains a function of how long the photographer lives (and lasts for 50 years after that 
photographer’s lifetime). 
 
These are dramatic changes and there is some confusion in the literature about them, 
as will be discussed.  The result is that some photographs that have previously been in 
the “public domain” in Canada, unencumbered by copyright, are now no longer able to 
be used without permission of the copyright owner.  The other result is that whereas 
people who commissioned photographs in Canada generally became the owners of 
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explained at the end of this column, Parliament has now created a new, specific, users’ 
right for those who have commissioned photographs. 
 
 
Ownership of copyright in photographs: 
 
The Copyright Act classifies photographs as belonging to the category of “artistic 
works.”10 The Act also defines a “photograph” as including “photo-lithograph and any 
work expressed by any process analogous to photography.”11 Since 2012, the only 
provisions that apply to copyright ownership for photographs have been the general 
provisions in the Copyright Act governing ownership of all works (literary, artistic, 
musical and artistic): simply that “the author of a work shall be the first owner of the 
copyright”12 except where those works have been created in the course of employment.  
In employment situations, the Act declares that the owner of works is the author’s 
employer.13  
 
This represents a big change: immediately prior to November 7, 2012,14 copyrights in 
photographs in Canada were completely differently owned than they are now. First, the 
law before the 2012 amendments created differences between photographs that were 
commissioned (s 13(2), now repealed)15 and those not taken on commission.16 For 
photographs not taken as a result of a commission, under s 10(2) (now repealed), the 
Copyright Act distinguished between photographs that were generated from negatives 
(s 10(2)(a), now repealed) and those that were not (s 10(2)(b), now17 repealed) – but 
said the owner of either the negative (if there was one) or photograph (if there was no 
negative) was to be considered the “author” of the photograph and also explicitly 
acknowledged that that person could be either an individual or a corporation (s 10(2), 
now repealed). Now, since 2012, the author of a photograph will be the individual 
photographer in all cases.  
 
Under the law as it stood just prior to the 2012 changes, the Copyright Act, having 
created conditions for non-commissioned photographs under which corporations could 
be their authors, then created differences amongst such photographs between those 
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(s 10 (1), now repealed), (b) corporations that were “smaller” (s 10 (1.1), now 
repealed),18 and (c) individuals (s 619). None of these distinctions now remain in the 
Copyright Act: the Copyright Modernization Act, in 2012, changed the Copyright Act by 
removing them all.20  
 
Now, as mentioned above, those who commission photographs never thereby acquire 
ownership of the copyright in those photographs:  it remains with the photographer.21 
Now, not only will the ownership of photographs taken after the Copyright Act was 
changed in 2012 be determined under the new law, but so also will the ownership of 
photographs taken before November 7, 2012.22 Now, the ownership of copyright in 
photographs will be determined by looking to s 13(1) in a non-employment situation (the 
photographer, as author of the photograph, will own the copyright) or, where the 
photograph is taken as part of the photographer’s employment, by looking to s 13(3) 
(the employer will own the copyright although the photographer will still be held to be 
the author of the photograph23). There is no more corporate authorship of copyright in 
any photographs in Canada:24 although corporations may be the first owners of 
copyright in photographs because they employed the photographers (who remain the 
authors of the photographs). Corporations may certainly subsequently acquire copyright 
ownership interests in photographs from the initial owners of those copyright interests. 
 
One reason that it is important for the user community to recognize that photographers 
are now always the authors of their photographs, so long as the photographs remain in 
copyright, is because, as authors, photographers now clearly always have moral rights 
in those photographs.25 Unless a photographer waives her or his right,26 the 
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name or pseudonym or to remain anonymous;27(b) to have the work not distorted, 
mutilated or otherwise modified in ways that would prejudice the photographer’s honour 
or reputation;28and (c) to have the work not used in association with a product, service, 
cause or institution where that use would prejudice the photographer’s honour or 
reputation.29 
 
The period of copyright protection for photographs: 
 
Originally, at its inception in 1921 the Copyright Act (“the Act”) had unique provisions for 
the term of copyright in photographs.30 In 1921, the then Parliament gave photographs 
copyright protection for 50 years31 as opposed to the general term for works (introduced 
to Canada in that statute) of “life of the author plus 50 years.”32 More recent Parliaments 
made a number of amendments that ultimately affected the term of photograph 
protection.33 In the first change, in 1993, s 10 was amended to deem some photographs 
to be “authored” by corporations but kept the term of protection at a “flat” 50 years 
whomever the author was.34 Then, in 1997, s 10 was further altered: first, natural 
authors were removed from its special provisions35 and thus photographers not in a 
corporate context were left to be treated in the same way as any other author under the 
Copyright Act (thus copyright in these photographs would last for the lifetime of the 
author and a further 50 years);36 and second, individual-dominated small corporations 
were given protection for the life of the individual “at the heart” of the corporation and an 
additional 50 years (thus, effectively, the same period of protection as any other author 
under the Copyright Act enjoyed). Only large corporate owners of photographs had, 
after 1997, a shortened “flat” 50 year term of protection.  
 
When the Copyright Modernization Act came into effect on November 7, 2012, s 10 of 
the Act was entirely repealed, thus doing away completely with its special provisions for 
photographs.  As a result, the only provision in the current Copyright Act that can apply 























	  Copyright in Photographs in Canada since 2012 (Wilkinson, Soltau, Deluzio): Open Shelf Dec 1, 2015 p. 6 
works to be the lifetime of the author plus 50 years.37 It is therefore the view of these 
authors, supported by further authorities discussed below, that the question of the 
period of copyright protection for photographs is now no more complex than it is for any 
other work in Canada:38  
 
• all photographs are in copyright in Canada if the photographers are alive;  
• all photographs are in copyright in Canada if the photographers have died within 
the past 50 years;  
• no photographs are in copyright in Canada if the photographer died more than 50 
years before December 31 of this year (2015), i.e. before December 31, 1965. 
 
The logic of this conclusion, based on the legislative history of the Copyright Act just 
described, is further supported by a review of the ways in which Canadian courts 
interpret statutes. The only section of the Copyright Act that applies to the term of 
copyright for photographs is, as previously outlined, s 6 of the Copyright Act. This 
section states: 
 
The term for which copyright shall subsist shall, except as otherwise expressly 
provided by this Act, be the life of the author… and a period of fifty years… [emphasis 
added].   
 
There are four different ways in which courts’ approaches to the current Copyright Act 
should bolster the conclusion that the period of copyright protection for all photographs 
in Canada is now that which is provided in s 6: exactly the same, without exception, as 
the protection afforded to any other kind of work, the life of the photographer plus 50 
years. 
 
When Parliament, first in 1997 and then again in 2012, passed transitional provisions 
which actually changed the wording of the Copyright Act and also passed provisions 
which did not change the wording of the Copyright Act, it is clear, on the basis of court 
decisions made in the past, that the latter provisions must not be interpreted to change 
the meaning of those provisions that appear in the Copyright Act itself.  The Act to 
Amend the Copyright Act in 1997 included s 54.1, which was meant to aid in the 
transition from the pre-1997 law (under which all photographs had only 50 years of 
copyright protection) to the post-1997 position for photographs, but did not, itself, 
appear in the post-1997 Copyright Act. Similarly, in 2012, the Copyright Modernization 
Act contained s 59(1) which was meant to help complete the transition of the law 
respecting photographs to the present new law (under which all photographs enjoy the 
same period of protection as all other works), but, again, does not actually appear in the 
current Copyright Act. The Copyright Modernization Act s 59(1) states that [t]he repeal 
of s 10 of the Copyright Act by s 6 [of the Copyright Modernization Act, not s 6 of the 
Copyright Act] does not have the effect of reviving copyright in any photograph in which, 
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As these authors have emphasized when earlier setting out s 6 of the Copyright Act, s 6 
of the Copyright Act only permits another section of the Copyright Act itself (“this Act”) to 
modify the term of protection set out in it. Since s 59(1) of the Copyright Modernization 
Act, set out immediately above, did not become part of the Copyright Act., it must 
therefore be the case that the s 59(1) transitional provision of the Copyright 
Modernization Act simply ensures that no one interprets the change being made in 2012 
as re-creating copyright in photographs beyond what s 6 of the current Copyright Act 
provides – that is, s 59(1) of the Copyright Modernization Act is meant to ensure that it 
is understood that there is no copyright created in photographs where the author has 
died more than fifty years ago (and thus no photographs are interpreted to enjoy more 
than the period of copyright protection to which photographs were fully transitioned by 
the Copyright Modernization Act). This interpretation of s 59(1) of the Copyright 
Modernization Act is consistent with the Copyright Act as it now stands and, under the 
rules of statutory interpretation, is the interpretation that the courts should prefer.39 
 
The second approach courts have made in the past that supports treating all 
photographs in Canada as having periods of protection mirroring the periods of 
protection in place for all other works lies in the meaning of the word “subsist”40 in s 6 of 
the Copyright Act: the provision now covering photographs. Past court decisions have 
held that use of the word “subsist” as part of articulating the period of copyright 
protection in Canada makes previously legislated protections for limited numbers of 
years irrelevant.  The word "subsist" has not always been part of any term of copyright 
protection in Canada: prior to 1921, the standard period of protection for works was a 
set term of 28 years.41 The 1921 Act introduced into Canada a new standard term of 
protection (of life plus 50 years) using the language of “subsist” – the same word 
“subsist” that appears in the current s 6.42 To “subsist” is to “have being or existence.”43 
Justice Dennistoun, speaking for the Manitoba Court of Appeal after the new 1921 
language had become law, stated that any Canadian judge was now required “to revise 
one’s ideas of what copyright means and how it is secured… [Copyright] is a proprietary 
right which arises from authorship alone. It is sometimes called ‘automatic copyright,’ for 
without any act beyond the creation of a […] work it is acquired by the author.”44  
 
The importance of the concept of subsistence to modern copyright in Canada has often 
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Appeal in CCH Canadian Ltd v Law Society of Upper Canada.45 If the copyright in 
photographs arises “without any act beyond the creation of a […] work” – and nowhere 
in the modern version of the Copyright Act itself does a contrary period of protection for 
any photographs appear46 – then the period of protection, under the language of s 6, for 
all photographs as for all other works, must be for the life of the author plus 50 years. 
 
The third reason courts’ approaches to the current Copyright Act can be expected to 
reflect the conclusion that the period of copyright protection for all photographs in 
Canada is now that which is provided in s 6 is that there is no evidence in the historical 
record that Parliament intended various photographs to have different periods of 
protection after the 2012 amendments were enacted – and strong evidence pointing to 
Parliament’s intention to give all photographs the same protections as exist for all other 
works. This evidence is very important because the Supreme Court of Canada has 
made it clear that “the use of legislative history as a tool for determining the intention of 
the legislature is an entirely appropriate exercise.”47   
 
There is no record, in the official records of the processes leading up to the 2012 
passage of the Copyright Modernization Act, of any submission directed to any question 
about “phasing in” the proposed revisions to the period of protection for photographs, 
although various submissions did address other aspects of proposed changes involving 
photographs.48 To the contrary, the intent of Parliament itself vis-à-vis photographers, in 
enacting the Copyright Modernization Act, was clearly outlined in the official summary 
affixed to the Act which recites the fact that “this enactment amends the Copyright Act 
to … (f) give photographers the same rights as other creators.”49 Moreover, the 
Honourable James Moore (then Minister of Canadian Heritage and Official Languages) 
said, on introducing of Bill C-11, “Canadian photographers will benefit from the same 
authorship rights as creators. Currently, photographers are not considered authors of 
commissioned works. This legislation changes that.”50 All of the subsequent references 
in the House of Commons and the Senate during the passage of the Copyright 
Modernization Act support the proposition that all photographers were to benefit from 
the term of protection of “life plus fifty years.”51 
 
The fourth and final reason courts can be expected to hold that the period of copyright 
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Canada now is that Parliament explicitly included its intentions for the protection of 
photographs in the Preamble to the Copyright Amendment Act and, under the federal 
Interpretation Act,52 any court is bound to interpret legislative provisions in a way that is 
consistent with that Preamble.  The Interpretation Act states specifically that “the 
preamble of an enactment shall be read as a part of the enactment intended to assist in 
explaining its purport and object.”53 The Preamble to the Copyright Modernization Act 
specifically states that “… copyright protection is enhanced when countries adopt 
coordinated approaches, based on internationally recognized norms.” One of those 
internationally recognized norms in copyright law is the WIPO Copyright Treaty,54 a 
treaty which Canada has now signed. Article 9 of that treaty states that there is to be no 
shortened term for copyright in photographs and this, in turn, leaves the term of 
copyright in photographs as governed under the general international provision for the 
term of copyright in works: life of the author plus 50 years.55 Not only has Canada 
signed the WIPO Copyright Treaty and thus might be expected to have passed its 
domestic law in compliance with its treaty obligation, but also, in this specific case, 
Canada’s domestic law in the Interpretation Act requires that a court interpreting 
Parliament’s intention, as expressed in s 59(1) of the Copyright Modernization Act, was 
to have acted consistently with its own statement in the Preamble about international 
norms: to have legislated to be consistent with the WIPO Copyright Treaty, which states 
specifically that there are to be no shortened terms, no terms deviating from the 
standard life of the author plus 50 years in the Berne Convention, for any photographs. 
 
Any reading of Canada’s current Copyright Act or Copyright Modernization Act that 
would shorten the period of protection for any photographs runs counter to our 
international obligations and international copyright norms and thus would move 
Canada away from  “coordinated approaches” to copyright, contrary to the specific 
provisions of the Copyright Modernization Act Preamble. Indeed, there is further 
evidence of an international norm of copyright that supports reading s 6 of Canada’s 
Copyright Act as being properly interpreted to reinforce the concept of subsistence of 
copyright in all photographs in Canada for a period of the life of the photographer plus 
50 years: the prevalence of the norm of the notion of subsistence in relation to copyright 
throughout international copyright law, both public international law and in international 
trade law, as evidenced by use of the word “subsist,” specifically in relation to protection 
of compilations of data or other materials, in the 1995 Agreement on Trade Related 
Aspects of Intellectual Property Rights.56   
 
If, as these authors have described, the current period of protection for photographs is 
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copyright,57 all photographs are in copyright in Canada if the photographers are alive or 
the photographers have died within the past 50 years, then to behave as though 
photographs published prior to 1949 are not in copyright and are freely available for use 
as part of the public domain is to run the risk that an owner of copyright (or of the moral 
rights) in a photograph will bring an action for copyright (or moral rights) infringement.  
Despite the current clear wording of s 6 of the Copyright Act (and lack of any section of 
the Copyright Act providing, specifically, for any other period of protection in any 
photograph otherwise than that provided in s 6) and the principles of statutory 
interpretation discussed in the four points raised above, there are, however, some 
authors who have recently written that there are some photographs in Canada in which, 
although their authors are either alive now or have died within the past 50 years, 
copyright no longer exists – that these photographs have “fallen” out of copyright.58 
 
The original source of the line of thinking appears to lie in pre-2012 writings of David 
Vaver59 since the basis for current authors’ beliefs that some photographs, otherwise 
falling within copyright in 2012 under s 6, do not enjoy the “life plus 50” protection of s 6 
appears to be based upon Vaver’s perception of the effect of a transitional provision 
found back in the 1997 statute which amended the Copyright Act at that time.60  
 
The 1997 amendments came into force on January 1, 1999.  If those amendments had 
not come into force, the law pre-1997 then operated such that copyright protection in 
any photographs taken in the years before January 1, 1999 would have automatically 
expired as 50 years passed after each photograph was taken, with the final copyrights 
arising in photographs taken up until December 31, 1998 expiring December 31, 2048.  
For many photographs, that predictability ended with the passage of the 1997 
amendments, though it continued (at that time) for photographs where the owners were 
large corporations.  For all other photographs, the term of protection, as explained 
above, became tied to the life of the author, with the 50 year fixed period now following 
the variable period of the length of the life of the photographer. This latter change was 
accomplished by making reference in 1997, in s 10 (1.1) of the Copyright Act, the 
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Act (which, under the Copyright Act as amended in 1997, also governed photographs 
not owned by corporations).   
 
On its face, after the 1997 amendments were made, the term of protection for 
photographs taken after where the author was alive or had died within the previous 50 
years where the photograph had been taken on or before December 31, 1948 would 
have continued for the lifetime of the author and then for fifty years (because they were 
governed after January 1, 1998 by s 6 of the Copyright Act, with its use of the word 
“subsist” as discussed above) except in those cases where copyright was held by large 
corporations. The copyrights held by large corporations (because, in respect of them, s 
6 of the Copyright Act did not come into play either before or after January 1, 1999) 
would have expired by December 31, 1948.  
 
Just as the later 2012 Copyright Modernization Act, contained transitional provisions 
(some of which are discussed above), so too did the 1997 Act to Amend the Copyright 
Act.  
 
The 1997 statute included s 54.1 (a section which, like the later 2012 s 59(1) of the 
Copyright Modernization Act, discussed above, did not appear in the Copyright Act): 
s 6 of the Copyright Act applies to a photograph in which copyright subsists on 
the date of the coming into force of this section, if the author is 
 
a) a natural person who is the author of the photograph referred to in subsection 
10(2)…. [if the photographer was a natural person]; or 
b) the natural person referred to in subsection 10(1.1) … [if the natural person 
was central to a closely held corporation] 
 
Vaver interpreted “in which copyright subsists on the date of the coming into force of 
this amendment” in this 1997 transitional s 54.1 as leading to a situation such that the 
1997 amendments only applied to “photographs taken as from 1 January 1999 and also 
to pre-1999 photographs that were still in copyright at that date – those taken after 31 
December, 1948.”61  
 
If the approach taken by Vaver toward the 1997 amendments was correct, s 59(1) of the 
recent Copyright Modernization Act might, in turn, have been thought to mean that any 
photograph in which copyright protection had expired (because of the s 54.1 transitional 
provision passed as part of the 1997 amending statute to the Copyright Act) would not, 
on November 6, 2012 have had copyright protection – and, further, that under the 
Copyright Act as it stands after the amendments that came into effect November 7, 
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photographers are alive now or have died within the past 50 years would, if those 
photographs had been owned by large corporations before or after January 1, 1997, 
nonetheless now not be in copyright. Under this argument, copyright would now have 
expired in such photographs if the photograph was made prior to January 1, 1949.63  
The authors of this column reject this interpretation for two main reasons: first, they 
disagree with Vaver’s pre-2012 interpretation of the effect of the 1997 amendments to 
the Copyright Act and, second, the authors point out that, even if Vaver was correct 
concerning the state of the law between 1997 and 2012, for all the reasons outlined 
earlier in this column, the 2012 Copyright Modernization Act has changed the Copyright 
Act such that all photographs are now in copyright if their author is still alive or has died 
within the past 50 years. 
 
Turning to the first of these two points, the authors of this column would have 
interpreted that 1997 transitional provision in the same way as s 59(1) of the later 2012 
Copyright Modernization Act provision has been interpreted above: that s 54.1 of the 
1997 transitional statute should not have been interpreted to be inconsistent with the 
face of the Copyright Act in s 10 as it stood after January 1, 1998.64 Thus these authors 
would interpret the law in Canada between January 1, 1998 and November 6, 2012 as, 
without exception, meaning that only photographs owned by large corporations after 
January 1, 1998 had any shorter period of protection than the life of the photographer 
plus fifty years. For photographs owned by individuals or “smaller” corporations, as set 
out above, the presence of the verb “subsist” in s 6 of the Copyright Act would have 
meant that copyright for both individual photograph owners and “smaller” corporate 
individual photograph owners was running for the lifetime of those individuals plus a 
further fifty years as long as, in or after January 1, 1998, that individual was either alive 
or had died within the past fifty years.   
 
Turning to the second of the two arguments against the interpretation of the current law 
as excluding any photographs from copyright protection if the photographers are alive 
now or have died within the past 50 years, it is clear from the discussion above that, at 
the present time, given the amendments made to the Copyright Act by the Copyright 
Modernization Act, with its unique statutory history and specific Preamble, that s 6 of the 
Copyright Act governs and all photographs whose photographers are alive or have died 
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The new “users’ right” created in respect of photographs under the 2012 
Copyright Modernization Act: 
 
Background to the new “users’ rights for commissioned photographs 
 
A key objective of the various Parliaments which sought to amend the Copyright Act 
during the period leading up to the successful passage of the 2012 amendments was to 
give the photographers parity with other authors (often termed “creators”).65 66 67  
Indeed, it was recognized that the pre-2012 statute reflected archaic and discriminatory 
views of photography.68 Ysolde Gendreau wrote in 1999, “When one takes into 
consideration both the authorship and the ownership rules, it quickly becomes apparent 
that there are many occasions when the photographer has no control over his work. 
This situation is quite anomalous in that it exists only for photographs.”69 
 
Specifically, in terms of ownership, prior to the 2012 amendments, s 13(2) of the 
Copyright Act gave commissioning parties, rather than photographers, ownership of 
copyright in photographs where they were commissioned.70 “Commissioned 
[photographs] are produced under a ... commission arrangement where the 
[photographer] functions as an independent contractor in producing the work, as distinct 
from an employee relationship."71 Wedding photographs are examples of photographs 
often taken under contracts commissioning them.  
 
Gendreau pointed that, in doing so, the section actually used the language of “plate or 
other original,” language specific to older technologies and thus language which was 
"not technologically neutral and could [make the provision] inapplicable when no 
negative is actually made: unlike the authorship rule [in s 10, now repealed], no 
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end of the 20th century, section 13(2) had become controversial and divisive: 
photographers,73 archivists,74 advertisers,75 media organizations,76 and public interest 
groups77 presented submissions to the Heritage and the Senate Committees related to 
commissioned photography. 
  
In a 1984 White Paper, “From Gutenberg to Telidon,” the federal government stated that 
s 13(2) “centre[d] on the desire to provide assurance for the personal interest and 
privacy of the commissioning party.”78 In response to that kind of thinking, 
photographers argued that privacy and tort law were the appropriate legal mechanisms 
to handle concerns with commissioned photographs. 
 
The privacy rights of the individuals captured in photographs have clearly and strongly 
been protected by the Supreme Court of Canada decision, Aubrey v. Éditions Vice-
Versa Inc. in 1998. In this decision the court held that the right to control the publication 
of a person's image was a fundamental component of the right of privacy. This right to 
control the publication of a person's own image exists no matter what subsection 13(2) 
of the Copyright Act says. The privacy acts in Quebec, Manitoba, Saskatchewan, British 
Columbia, and Newfoundland also expressly protect the right of persons depicted in 
commissioned photographs from having their likenesses used without permission. In 
addition, Canadian tort law, such as on appropriation of personality, defamation, and 
duty of confidentiality, adds an extra layer of protection for persons depicted in a 
commissioned photograph from unwanted commercial use of their likeness. Beyond the 
fact that photographs already enjoy privacy protection, several government studies also 
have clearly said that the Copyright Act is not an appropriate vehicle to protect privacy 
rights. For example, in 1984 the white paper, From Gutenburg to Telidon, said that 
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Consumer advocates then presented various counterarguments to these points: privacy 
law would only protect a narrow category of commissioned photographs, photographs in 
which there was an identifiable person; commissioned photographs of family pets or 
houses, for example, would not be subject to privacy restraints; privacy rights are lost 
once a person dies which means that families would have no right to control use of 
commissioned photos of their relatives;  statutory privacy torts vary between the 
provinces so the legal protection of the consumer is inconsistent across Canada.80  
 
Another concern raised regarding removal of the special provisions in s 13(2) for 
commissioned photographs was the possibility that photographers might exploit 
commissioned images for commercial purposes without the consent of the subjects.  
The Canadian Internet Policy and Public Interest Clinic (CIPPIC) raised this issue during 
its testimony before the Standing Committee on Canadian Heritage:  
 
The expectation that consumers have when they hire and pay a 
photographer..., is that the [photographer] is not going to go out and make 
use of the work. When the couple hires the photographer to take photos of 
their wedding ... they have an expectation that the photograph is not going 
to end up in one of those stock photograph books that are being 
commercially used. If the [section] was changed, as is proposed, or the 
[section] is simply repealed, that could happen because the copyright 
owner is the photographer and the photo could end up in one of those 
books. 81 
 
Despite opposition from various stakeholders, the old provision giving copyright 
ownership over commissioned photographs to those who commissioned them (s 13(2)) 
was swept away in the 2012 copyright reforms.  However, apparently building from the 
reasons many stakeholders had advocated for retention of the old s 13(2) – but taking a 
completely new approach, a new users’ right has arisen from the ashes of the old s 
13(2), in s 32.2(1): 
  
It is not an infringement of copyright (f) for an individual to use for private or non-
commercial purposes, or permit the use of for those purposes, a photograph or portrait 
that was commissioned by the individual for personal purposes and made for valuable 
consideration, unless the individual and the owner of the copyright in the photograph or 
portrait have agreed otherwise.82 
 
The exception (or users’ right) is specifically only made available to "individuals": 
institutions and corporations who commission photographs cannot avail themselves of 
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commissioned photograph by any person, including institutions or corporations (as 
corporations are “persons” in law) – but only for the same uses for which the individual 
commissioning party is given the exception:  for private or non-commercial purposes.  
The section may therefore be of interest to libraries or archives -- which could rely on 
permissions from commissioning parties of photographs for those uses specified in s 
32.2(f).  Under the provisions of the section, neither the commissioning individual nor 
anyone claiming permission through that individual can use the photograph for 
commercial purposes. 
  
There have been no legal proceedings brought which have involved the new s 32.2(f)83 
and therefore there is no judicial or tribunal guidance available concerning the 
difference between commercial and non-commercial use in this context.   The Canadian 
Association of Professional Image Creators (CAPIC) has created a short video based 
on its interpretation of the section84 – however, given the fact that the organization is 
biased towards the interests of photographers, the guidance it provides should not be 
accepted as authoritative by the user community, including librarians and archivists.85  It 
is, however, perhaps instructive to note that, in the same video, CAPIC advises its 
wedding and portrait photographers to “override” the s 32.2(1)(f) exception by having 
customers sign a contract that does not permit reproductions without the consent of the 
photographer: i.e., the individual commissioning the photographs from the wedding 
photographer would be required to sign, in the contract made to have the photographs 
taken in the first place, that she or he will not permit reproductions for any purpose 
without the photographer’s consent. Again, there are as yet no court decisions 
establishing whether that sort of attempt to override the statutory users’ right in s 
32.2(1)(f) by contract would be subsequently enforceable against a commissioning party 





As Nancy Marrelli, chairperson of the Bureau of Canadian Archivists Copyright 
Committee, described to the Standing Committee on Canadian Heritage in 2004: 
 
The questions of ownership, authorship, and term of protection for 
photographs are very straightforward if you look at it from the point of view 
of a professional photographer ...The same questions are much more 
difficult and complex when examined from the point of view of an archivist 
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is no information about who owns the copyright and who took the photo, 
let alone when that person died.86 
 
It is often difficult to identify the rightsholder for a work in copyright, let alone establish 
contact with a rightsholder once identified: works where the “parentage” of the work is 
unknown are often termed, in library and archival literature, to be “orphan” – without a 
‘parent’ that can authorize use. Without knowing the “lineage” of an “orphan” work, it 
can be difficult to predict whether a work is out of copyright (in the public domain) and 
available for uses beyond statutory users’ rights without the need to obtain permissions 
from rightsholders.87 The Council of Canadian Archives, in a 2009 submission to 
Industry Canada and Canadian Heritage, pointed out that there is a significantly higher 
percentage of orphan photographs in archives compared to other types of works.88  The 
Council stated that that its preference was for a fixed term of protection for photographs, 
rather than calculating the term based on the life of the author plus 50 years89 
Nonetheless, although archivists preferred a fixed term of copyright protection for 
photographs, they recognized that ratifying the World Intellectual Property 
Organization’s (WIPO) Copyright Treaty would require Canada to provide a term of 
copyright protection for photographs that is the life of the author plus 50 years.90 And, 
indeed, as described above, it is the term of protection for the life of the author plus 50 
years that photographs in Canada now have.  
 
While there are those who have argued that photographs created prior to 1949 are safe 
for libraries and archives to use without permissions or being protected under users’ 
rights provisions of the Copyright Act, these authors have demonstrated that taking 
such an approach involves more risk that treating all photographs as having copyright 
protection for the life of the photographer plus fifty years. Richard Dancy in "Managing 
Copyright in the Digital Repository: Beyond ‘Undue Diligence,’” proposes the following 
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greater the risk in disseminating the record without permission."91  However, assessing 
the potential value in photographs can be a challenging process, fraught with 
uncertainties and the unpredictable vicissitudes of fortune. While one archivist has 
expressed the following opinion: 
 
The fact that a lot of archival material was never created with the thought 
of it being a commercial product. Even with family photos and so on, it 
seems a bit ridiculous if someone wants to use a photograph of Aunt 
Mabel making potato salad, it shouldn’t have the same restrictions as a 
Karsh photograph,92 
 
The reality is, however, that photographs can have unexpected commercial value: 
hypothetically, an advertiser might look at that "Aunt Mabel" photograph and see its 
commercial potential in a nostalgia-based marketing campaign!  
 
On the other hand, while simplifying the provisions of the Copyright Act governing 
copyright in photographs – and making them consistent with copyright interests in all 
other works – Parliament has introduced a brand new users’ right that explicitly permits 
certain uses of commissioned photographs to those who commission them and those to 
whom the commissioning parties give permission.  During the term of copyright in 
photographs, libraries and archives may find that this new users’ right for commissioned 
photographs becomes a vehicle that can enable them to make needed uses of 
commissioned photographs. 
																																								 																				
91		Richard	Dancy,	"	Managing	Copyright	in	the	Digital	Repository:	Beyond	“Undue	Diligence”,	Paper	presented	at	
the	ACA	Conference	(June	2014),	13,		Retrieved	from	
https://www.sfu.ca/content/dam/sfu/archives/DigitalPreservation/ManagingCopyrightintheDigitalRepository.pdf	
92	Quoted	by	Dryden,	“Copyright	in	the	Real	World”	at	112.		
